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Who gets the
manganese nodules?
Elliot Richardson on international problem solving
Had President Reagan joined
the crowds at the Law School's
Cooley Lectures this year, he
might have been less ready to
declare that the United States will
neither sign nor adhere to the
Law of the Sea Treaty. In refusing
to approve a 1980 draft of the
treaty which 130 nations did
accept, the Reagan administration
has risked leaving American
interests unprotected if, as
expected, the treaty is ratified and
becomes international law this
December.
Elliot Richardson, who was
President Carter's chief negotiator
at the Law of the Sea Conference
and who favored the draft, made
a powerful case in his lectures
at Michigan for the need to cope
with problems that have a global
impact through multilateral institutions which rest upon an
agreed foundation of law . Such
institutions can only function
effectively, Mr. Richardson
stressed, if countries are prepared
to relinquish the more traditional
approach , the resolution of multilateral problems through the
exercise of power, whether military or economic.
In his three lecture series entitled " Global Interdependence and
the Design of Multilateral Institutions ," Mr. Richardson said that
crucial problems confront the
world which traditional rules of
international law are unable to
solve . Those which arose at the
Law of the Sea Conference are
exemplary . The increasing danger
of pollution of the oceans or the
threats that overfishing by one
nation might destroy an international fishing site were the sorts
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of issues which customary rules
of international law could not
adequately handle . Technological
advances like those enabling oil
companies to drill in the deep
seabed raised new questions
about jurisdiction .
Computer technology has made
it feasible that commercial firms
could profitably retreive from the
ocean floor the curious " manganese nodules" which form as
layers of metal oxides accumulate
around a small object like a
shark's tooth over millions of
years . The Law of the Sea Con£ er;
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ence addressed not just the
question of who should be
allowed to e ploit such resources
of the deep seabed but also that
of how and by whom such determinations should be made .
Such questions , Mr. Richardson
argued , do not yield to ad hoc
solutions , nor can they be adequately handled by single nations
or small groups of nations . Global
interdependence is a fact , said
Richardson , which increasingly
requires the establishment of
permanent mechanisms, like the
proposed International Seabed
Authority , to deal with the many
instances in which actions by one
agent or nation will affect the
interests of many others .
While the first of Mr. Richardson' s three lectures at the Law
School focused on this need to
construct organizations with a
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Mo t recently th e Special Representative of the President to the La w of
the Sea Conference, Mr. Richardso n
ha served in a bewildering varie ty of
na tional offices . He has been Secre tary
of Commerce, of Defen e, and of
Hea lth, Educa tio n an d Welfare, as well
as U11der ecretary of State, A ttorney
Genera l of th e Un ited tnte , and
Amba ador to the Co urt of t. Janus's.

Mr. Richardson's th ree lectu res were
en titled, " Th e Role of Law in th e Man age ment of lllterdepe ndence," " Th e
Adap tations of Structu re to Fun ctio11 in
l11 terna tional Or anizatio11s," and
"Toward th e Constitution al Design of
New Multil ateral In titution ."
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Despite a blizzard 011 the econd day of Mr . Richardson'
lm.v student and others <?Ot out to attend hi lech1res .

legal foundation to deal with
those broad international concerns which are not now
adequately addressed by international law, his second and third
lectures extrapolated from the
record of various international
organizations principles deserving
consideration from the designers
of the constitutional structures

of future international
organizations . E perience provides many useful models ,
Richardson said, but its final lesson is that new, ingenious , and
inventive constitutional provisions will have to be devised to
balance , and effect compromise
between, competing interests.
Mr. Richardson, who has

s
served in a remarkable variety of
cabinet posts and national political offices, is most widely known
for his decision to resign the
Attorney Generalship rather than
carry out President Nixon's order
to fire Special Watergate Prosecutor, Archibald Cox . Richardson's
selection of Cox, who had been
his professor at Harvard Law
School, for the job had been
called a " masterful political
stroke" which restored public
confidence in the non-partisan
nature of the criminal investigation . Having pledged to provide
Cox w ith full authority to contest
presidential claims of executive
priviledge, Richardson provided a
further model of integrity by
refusing to betray that guarantee.
His Cooley lectures made it
clear that in his work as Ambassador-at-large, as in his cabinet
assignments, Mr. Richardson
displayed his remarkable ability
to combine skillful diplomatic
maneuvering with a broad, principled conception of ultimate
goals and values . Throughout his
career as a state and national
administrator, Mr. Richardson
has demonstrated his belief that
"law is the indispensable attribute of an ordered society ." Now ,
he argues, we must recognize the
need to extend that principle to
the international sphere .
During his stay at the Law
School, Mr. Richardson not only
delivered the three formal Cooley
Lectures , but also met informally
with law students . He was the
guest of the International Law
Society at a luncheon and agreed
to respond to student questions at
an open forum which was held
in the Lawyers Club . Throughout
his visit , Mr. Richardson stressed
the important role future lawyers
will play in constructing the
mechanisms by which the world
can become a stable , orderly and
safe place in which the rule of
law prevails.

25

E

V

E

N

T

Let there be light
Campbell Competition airs debate on creationism
" Creation" and " evolution"
evoke images of the Scopes Trial,
Clarence Darrow, and Spencer
Tracy pacing a steamy Tennessee
court_room in " Inherit the Wind ."
Although these are images from
the past, the teaching of origins
in public schools has become no
less controversial in the present .
Most recently , several states have
responded to criticism of the theory of evolution and of its
dominant position in the public
schools by enacting statutes that
call for balanced treatment of the
creation and evolution explanations of origins . The 1981-82
Campbell Moot Court Competition addressed the constitutionality of such a statute .
The hypothetical Balanced
Treatment for Creation-Science
and Evolution-Science Act of the
fictional state of Hutchins
required that if a public school
program included the subject of
origins, the program, as a whole,
must give balanced treatment to
evolution and creation-science . A
public high school biology
teacher and student were said to
have brought an action against
the local board of education seeking a declaratory judgment that
the statute was unconstitutional.
They asserted that the statute
violated the free speech and
establishment of religion clauses .
The Supreme Court granted their
petition for certiorari on both of
these issues.
The fictional statute closely
resembles one which has been
enacted by the Arkansas legislature and which has been judged
unconstitutional by a federal district court in Arkansas . That
statute has not yet reached the
Supreme Court . Since the court
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assembled for the Campbell Competition does not decide the
merits of the case, the constitutionality of the Hutchins Act is
also still open to debate . The
court' s task is to evaluate the
merits of the advocate, judging
both the brief and oral argurnen t .
Seventy-nine participants from
the Law School, working alone
or in teams of two , briefed and
argued one of the issues as counsel for either Petitioners or
Respondent . Following quarter
and semi-final rounds, four teams
advanced to the final competition
where they argued the merits of
the Balanced Treatment Act before
the five Supreme Court Justices
on the Campbell Court: Hon .
Potter Stewart, Former Associate
Justice , Supreme Court of the
United States; Hon. J. Clifford

s
Wallace , Circuit Judge, United
States Court of Appeals (Ninth
Circuit); Hon . Amalya L. Kearse ,
Circuit Judge , United States Court
of Appeals (Second Circuit); Terrance Sandalow, Dean, Michigan
Law School; and Vincent A . Blasi,
Professor of Law, Michigan Law
School .
Counsel for the Petitioners
argued that the statute violated
the free speech clause because it
imposed unconstitutional limitations on the teacher's right of
academic freedom and on the
student's right to receive
information. Counsel also
asserted that the Act represented
an effort by the state to suppress
the theory of evolution . Suppression of unpopular ideas is an
improper motive since it violates
the free speech value of encouraging a marketplace of ideas .
Counsel for the Respondent
Board of Education argued , on
the other hand , that the statute
represented a legitimate state
concern that school children

□
Finalists and judges in the 1982 HennJ M. Campbell Moot Court Competition
The Court (fron t row seated, left to right): Law School Dean Terrance Sa nda/ow; Hon. f.
Clifford Wallace, Circuit Judge, Un ited States Court of Appeals (Ninth Circu it); Hon .
Potter Stewart, Former Associate Justice, Supreme Co urt of the United State ; Hon.
Amalya L. Kearse, Circuit Judge, Uni ted States Court of Appea ls (Second Circuit); Law
School Professor Vincent Blasi .
The finalis ts (s tanding, left to righ t): Esther S. Widowski of Rochester, New York
Keith J. Hesse of Orlando , Florida; Elizabeth H. Bottorff of Jeffersonville, In diana ; Tim
Hoy of Napoleon, Ohio; Marina H . Park of San Francisco, Ca lifornia; Dav id B. Tacha u
of Louisiville, Ken tucky.
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Fonner Supreme Court Justice Po tter
tewart sat 011 th e Campbell Court durin a week he pe nt as a Helen L. DeRoy
Fellow at the Law School. An e11dowme11t, administered by the DeRoy
Testame11 tary Founda tio11 of which Leonard H . Wei11er (J .D. '35) is chairman of
the board, supports these felloiu hips .
They enab le th e chool to invite per 01r
of dis tinction to meet with tudents,
and participa te in Laiu chool activitie .
The Honorable Arna/ya L. Kearse
(J.0 . '62) also served a a Campbell
Ju dge this spring.

Marina Park was the Campbell Co111petitio11 winner on the Free Speech is ue .
ctrng as counsel for the Re po11de11t
Board of Education , she argued that the
tatute 111 q11e tion did not violate free
speech ri ht of the teacher or the tude11t . For her brief i11 the semi- inal
round, Ms . Park u as also m.uarded the
. Anthony Benton Pri:e . A third-year
tude11t from mz Francisco , Ms . Park
will be chairperson of the Campbell
Co111petitio11 next year .

receive a balanced education . Free
speech rights in the classroom
are not absolute , and the
state and local school board must
be able to control the content of
the public school curriculum .
Counsel argued that although the
Court may not agree with the
principle of balanced treatment,
the Court should not involve
itself in controversies as to the
proper content of school curricula .
On the establishment of religion issue counsel for both the
Petitioners and Respondent followed the Supreme Court's threepart establishment test . They
e amined the statute's purpose,
effect, and whether the law would
foster e cessive government
entanglement with religion .
Counsel for the Petitioners' challenged the statute on the ground
that creation-science is nothing
more than the Biblical e planation
of origins with the religious references deleted .

Counsel for the Board of Education acknowledged that creationscience coincides with religious
beliefs but, relying on Supreme
Court cases, argued that a statute
does not violate the Establishment Clause merel because it
happens to coincide with the
tenets of some or all religions .
Counsel asserted that in the conte t of a public schoolroom ,
balanced treatment of creationcience and evolution would not
be a religious activity . Any benefit to religion would be indirect
and incidental to the primary
effect of improving the quality of
public education .
On the free speech issue the
Court awarded first place to
Marina Park of San Francisco,
California, counsel for the
Respondent. Second place went to
David B. Tachau of Louisville ,
Kentucky, and Tim Hoy of Na poleon, Ohio . On the establishment
of religion issue the Court

s

Campbell Competition winner Keith J.
Hesse of Orlando, Florida ar ued that
the hypothetical state's statute did not
constitute an unlawful e tablishment of
religion . Mr . Hes e artfully countered
battering question from the bench;
he empha i:::ed that the statute disallows
any teach in of religion, requiring only
that teacher give attention to a creationist theory of ori ins .

awarded first place to Keith J.
Hesse of Orlando, Florida, counsel for the respondent .
Elizabeth H . Bottorff of Jeffersonville, Indiana, and Esther S.
Widowski of Rochester, New
York , were awarded second place.
The S. Anthony Benton award
was presented for the best briefs
submitted in the quarter and
semi-final rounds . The team of
Daniel Stephenson and A very
Williams received the award for
their quarter-final brief. Marina
Park was awarded for submitting
the best brief in the semi-finals .
The timeliness and e citement
of this year's Campbell Competition resulted from the efforts of
the faculty , local practitioners,
visiting judges , and Campbell
Competition Co-Chairmen, Bob
Scharin and Mark Haynes , as w ell
as those of the participants . For
many Michigan student " creation" and " evolution" will now
evoke images not only of the Scopes Trial, Clarence Darrow,
" Inherit the Wind", but also of
the state of Hutchins , and of the
powerful defense of " balanced
treatment" made b Mr. Hes e
and Ms . Park .
2
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A negotiator's advice to lawyers
Leonard Woodcock argues for creative dispute resolution
As chief of the United States
Liaison Office to the People's
Republic of China, Leonard
Woodcock was responsible for
negotiations which led to the full
normalization of relations
between the Chinese and American governments . At that time , he
was appointed the first United
States Ambassador to the People's
Republic of China.
Mr. Woodcock, who is now
teaching in the political science
department at The University of
Michigan, was prepared for his
sensitive diplomatic post by years
of experience as a labor organizer
in the United Auto Workers . He
was both international president
and international vice-president
of that organization , and became
active in national and international affairs . In 1977, he was
appointed by President Carter to
head a committee sent to Hanoi
to clarify the status of Americans
missing in action in the Vietnam
War.
In the speech he delivered at
the Law School Honors Convocation this year, Mr . Woodcock
drew on his long experience as a
negotiator and on his observations of oriental law and culture .
His remarks , which were entitled
" Tomorrow's Lawyer: Problem
Solver?" are given in full here.

* "'

*
These observations relate to the
resolution of civil disputes and
the role of lawyers in the redress
of civil claims . I am a recent
enough returnee from the Orient,
where there are miniscule numbers of lawsuits and few lawyers,
to be struck by the contrast
between the Oriental tendency
not to sue and the American ten*
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dency to " fight it out" in the
courts .
China is seeking to establish its
version of a legal system with a
handful of lawyers , 2,000 at most
in the whole country . There will
be more, but still a limited number despite the huge population .
Japan's highly developed
industrial society has few lawyers
and a legal system very different
from ours . The recent crash at
Tokyo's Haneda Airport of a
Japan Air Lines DC-8 led to
events which illustrate just how
different . It was clear that the
crash was due to pilot error and
that the pilot had been allowed to
fly despite a known history of
severe psychological problems .
Yet the matter was ended when
high officials of JAL visited the
families of the dead and made
appropriate ceremony at the family shrines . The damage payments
were then negotiated, based on a
time-honored formula , without
resort to litigation .
In contrast, when Air Florida's
Palm 90 crashed at Washington's
National Airport, it was another
story . The bereaved, we are told ,
became the besieged, as the " air
crash bar" descended on them .
For years we have had a personal
injury bar, but until the Air Florida tragedy, I had not known
there were lawyers who had an
aircraft accident specialty. The
solicitation and advertising following the crash were not
aberrations. We have become a
nation of litigants .
We are said to be in a "litigation explosion. " Chief Justice
Burger has cautioned that " we
may be well on our way to a society overrun by hordes of lawyers,
hungry as locusts ." Indeed, for-

Leonnrd Woodcock

mer President Carter has said that
the United States is " overlawyered and underrepresented ,"
and he has accused us of " resorting to litigation at the drop of a
hat" and " regarding the adversary
system as an end in itself."
The public feels itself victimized by the excessive costs of
malpractice litigation. Already
squeezed by uncontrollable hospital charges and fees for service
professional bills, Americans are
tending more and more to blame
the lawyers and the legal system
for the tremendous costs of malpractice insurance which are
passed, dollar for dollar, on to the
patients .
New legal specialties, like the
air crash bar, are constantly
appearing . The corporate lawyer
and the corporate strike suit lawyer are joined by a bar
specializing in corporate takeovers. Domestic relations
lawyers'ranks have been swelled
by "palimony" experts .
The number of lawyers in the
United States has doubled in the
last 20 years; we now have nearly
600,000 lawyers . In the last 40
years, the growth of the average
caseload per judgeship was 16
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times greater than the increase in
population. In the state courts
alone, from 1967 to 1976, appellate filings increased eight times
as fast as the population. The
resultant delays reach to five
years and beyond in some jurisdictions. The annual cost of legal
services is said to be a shocking
two percent of the Gross National
Product.
These are startling figures; they
explain the complaints over legal
costs from many sources and
account for the rising call for
reform from scholars, critics,
judges and the law itself.
The problem needs attention.
We cannot, and I hope do not
want, to ape the Chinese and Japanese. The basic truth is that the
reluctance or failure "to sue at the
drop of a hat" in both China and
Japan is not explained simply
by cultural patterns and national
character. It is true that both cultures seek a "harmony of
community" and that social,
anthropological, and geographical
factors have produced value systems and behaviorial mores
different from ours. In America
we are familiar with the metaphor: "The squeaking wheel gets
the oil." In the Orient it is said
that: "The protruding nail gets
hammered down." But we should
make no mistake about it; the
paucity of litigation in those
countries is also a response to
legal systems which deny redress
and bar the effective settlement of
civil disputes. In short, civil litigants find little justice in the
courts.
Japan, under control of its
active lawyers, graduates only
about 500 lawyers a year, less
than two percent of those who
seek to be lawyers. There are not
enough lawyers in Japan to run
an effective justice system. Caseloads in Japanese courts are so
much greater than those of American courts that their hon-endous
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delays make ours appear absolutely minimal. It is said that
ordinary Japanese don't sue
because they cannot get satisfaction through the judicial system.
The People's Republic of China
gets high marks for its recent
progress, but it is, after all, a
totalitarian society concerned
more with communal and state
needs than with those of individuals. By any American standard,
the Chinese legal system does not
effectively redress citizen complaints and grievances.
I have come now to that point
where, with full knowledge that I
am a lay person, I offer advice. I
begin with a caveat: We must not
throw out the baby with the bath.
No one wants even to consider
extremes like the Oriental

1

n a truly successful
negotiation there are no
losers, only winners.

approach to dispute settlement.
We can, however, without taking
away any legal rights or closing
off citizen access to the justice
system, take steps to improve the
quality of society's resolution of
disputes and improve our formal
legal system by lifting burdens
from it.
As new lawyers, "healers of
human conflict" in the words of
the Chief Justice, you are, I am
sure, imbued with a spirit of
idealism and ready to explore
options. I will suggest that there
are two crucial contributions lawyers can make to improve the
quality of American dispute
resolution.
Lawyers must be problemsolvers. That is number one.
Some situations, of necessity, will
be adversarial, but lawyers
should look to peaceful, constructive and inexpensive settlements
where possible. The more you

s
become problem solvers instead
of adversaries, the more useful
you become-to society and even
to your client. I suggest that
enlightened self-interest militates
against excessive adversarial
confrontation.
In the course of my life I have
had some experience with confrontation and adversarial
relationships and some with
diplomacy and negotiations.
While there are certainly times
and circumstances which mandate
confrontation, it is my experience
that humans make more progress
when they are guided by a spirit
of cooperation, where the needs
of both sides are understood and
the relationship promotes a result
in which everyone has a vested
interest. I have learned and relearned, at labor management
tables as well as in negotiations
with Hanoi for M.LA.s and with
the People's Republic of China,
the value of a problem-solving
approach.
We lay people think many lawyers are too deeply steeped in
the adversarial tradition. They
want to "win" at any cost. They
value the fight for its own sake.
In these lawyers, the adversary
process is like a laser beam so
concentrated that it becomes an
overwhelming antagonism which
too often damages not only the
settlement process but, in the
end, the interests and needs of
the client.
Abraham Lincoln once advised
lawyers: "discourage litigation.
Persuade your neighbors to compromise whenever you can. Point
out to them how the nominal
winner is often a real loser-in
fees, expenses and waste of
time."
A pragmatic attitude of problem solving can lead to creativity
in the settlement of disputes.
Common interests can be found
and creative alternatives will
appear when trained negotiators
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honestly try to change a relationship by producing an agreement
that is objectively fair and good
for both sides. In a tr..tly successful negotiation there are no losers,
only winners.
The other suggestion I would
make is that you should encourage experimentation with
structures, in and out of court, to
facilitate the settlement of disputes. The willingness to attempt
alternative modes of dispute
settlement is an extension of the
problem-solving attitude.
You will not be alone in the
search for alternative mechanisms
and instruments which facilitate,
augment, and supplement, but do
not replace, the judicial system
for settling conflict between citizens. Among those who search
for alternative dispute resolution
are not only the Chief Justice but
also such important groups as
the American Bar Association, the
American Arbitration Association,
The Center for Public Resources,
The National Center for State
Courts, The Center for Community Justice, The Institute for
Mediation and Conflict Resolution and many others, including a
new foundation headed by Michigan's own Robben Fleming, the
National Institute for Dispute
Resolution.
Mediation, arbitration, factfinding, and pre-trial settlement
procedures are instruments which
are becoming more familiar all
the time. These mechanisms,
along with administrative procedures exemplified by
compensation boards and statutory innovations such as no fault
automobile liability laws and
no fault divorce laws, already
have accomplished faster, better
and less expensive settlement
of many civil disputes.
It is my hope that lawyers
graduating from The University
of Michigan and their colleagues
all over the country will, as "heal-
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ers of human conflict," come as
problem solvers to bring about
the satisfaction of human needs
and the settlement of citizen
disputes.
I want to make it clear that I
am talking about supplemental,
mostly voluntary mechanisms.
Under no circumstances should
we close the courts to those who
seek redress. The American system of justice must be as responsive, open, and egalitarian as
possible. Lawyers above all must
pursue "equal justice under law."

s
In the pursuit of that goal,
inside and outside the formal
confines of the court system, lawyers should look to solve, really
solve, the problems of human
beings and of the institutions
they have created. In the spirit of
problem solving, the settlement of
disputes should be made as just,
fast, and inexpensive as
possible-with the least wear and
tear on the participants. The
search for that ideal is bound to
enhance the quality of our justice.

Federalism or Feudalism?
Panel questions novelty and coherence
of government proposals
A capacity crowd turned out at
the Law School to hear three specialists in federal-state relations
discuss Reagan administration
proposals to tum over some social
programs to state control. The
State of Michigan's lobbyist in
Washington, David Harrison, was
on the panel with Professor
Thomas J. Anton of the University's political science department
and Professor Sallyanne Payton
of the Law School. The program
was conceived and organized
by Law School faculty member
T. Alexander Aleinikoff.
In his role as moderator, Law
School Dean Terrance Sandalow
gave a history of efforts to limit
the ever-increasing fiscal role
of the federal government. He
briefly described the current proposals and suggested four ways
in which they should be judged.
Their budgetary consequences
must be evaluated, as must the
likely shifts in power relations
among various groups in society

that they may bring about. Questions of principle must clearly
be raised, Sandalow said, as must
questions of administrative efficiency and accountability.
All three panelists subjected the
proposals to criticisms on these
various grounds. All three were
skeptical as to whether principled
thinking about the appropriate
functions of the several levels of
government really underlay the
proposals. According to Professor
Payton, the proposed exchange
by which the federal government
would take over sole responsibility for Medicaid but hand over
Aid to Dependent Children to the
states is indicative of inconsistent
thinking. These programs are
alike, she said, in putting a floor
under every American. That has
traditionally been thought to be a
function which is best performed
by the federal government. If
the Reagan administration were
challenging that assumption, they
should in theory argue that both

E

programs should be administered
by the states . The actual proposal
indicates a confusion , she
concluded .
Mr. Harrison echoed the need
to reconsider what types of programs should appropriate! be
administered at each level of go ernment. He pointed out,
however, that in the current budget crisis Congress is reluctant to
turn attention to these central
matters of principle. It is clear,
Harrison said, that many of the
current budget cuts are being
made on the backs of the state . It
is an ironic truth , he continued,
that the federal government does
not return as much revenue to
Michigan , for e ample , as it collects in income ta es from the
state. Perhaps the best thing for
Michigan, he said, would be for
the federal government to give us
our money back and let us
administer our own programs .
Professor Anton, too , was c ncerned that the proposals had

V

E

N

T

been advanced with too little
attention to principle, standards
of equity , and consequences . The
program is part of a general shift
in budget priorities, he said,
a a from social programs and
toward defense . The federal government i taking le s
respon ibility for social elfare
and for the standard of living of
indi idual citizens . The consequence , if the proposals were
enacted by Congress, would be
fi cal di aster for states in the
ind us trial heartland like Michigan , according to Anton . They do
benefit from federal social programs but not from defense
pending . For other reasons ,
tates like North Carolina would
also bear unjust burdens . In these
concern about equity, Professor
Anton echoed Dean Sandalow' s
question about who would benefit from the proposed changes.
\Nhile all the panelists welcomed some revision in the
relations between the state and

s

federal governments , none of
them was convinced that the current proposals will really result
in the kind of reconsideration
that must go on before a more
equitable and principled balance
can be reached . They were skeptical of the motivations behind the
proposals, suggesting that the
federal government might simply
be trying to shift criticisms of cut
in social programs to the states
or be relying on the traditionally
greater conservatism of local
authorities to effect reductions in
aid.
Heated question and lively
discussion from the floor concluded the session. Like the
speakers, the audience seemed
an ious for reform and increased
controls on federal spending but
concerned about the efficacy and
desirability of the proposed
changes .
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